Step 4 — Obtain Compliance

Nueva Vista, Kennewick, WA

Several standard forms usually can provide all of the evidence needed to verify coverage for the risks
arising from the contracted service or other agreement. These documents include certificates of insurance, additional insured endorsements, and waivers of subrogation.

Evidence of Coverage
Certificates of Insurance
The evidence of compliance with insurance specifications in contracts is provided through forms
known as a “certificates of insurance” The most common forms are published by the Association for
Cooperative Operations Research and Development (ACORD) and include:
z

ACORD - 25 Certificate of Liability Insurance for casualty (liability and workers’
compensation) insurance. This form is the most frequently used and displays
evidence of general, auto, umbrella or excess liability coverage and workers compensation insurance coverage. An empty line at the bottom of the “Coverages”
section of the form allows for information about other types of insurance in place,
such as pollution, professional, aircraft or watercraft liability insurance.
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z

ACORD - 27 Evidence of Property insurance. This certificate provides limited information about non-commercial, private property and lessees insurance.

z

ACORD - 28 Evidence of Commercial Property Insurance. This form provides more
detailed information about the coverage and is often used in situations where
the party requesting the evidence, which could be a party with an interest in the
property, requires more detailed data about limits, sub limits and other important
information.

You should carefully examine any certificate form you receive as evidence of insurance to assure the
form is completed properly and provides the information you need to enforce compliance and get
claims paid.
A certificate is a “snapshot” of insurance policies that have been issued as of the date on the certificate. It is prepared by the broker or agent, not by the insurance company. Only in very rare cases does
the agent or broker have authority to contractually bind the insurer.

Reviewing Certificates
Here are few red flags to look for when examining certificates:
z

A date on the form that is not within the last few days;

z

Evidence of erasures, “white-out,” photocopying, or any other tampering with the
document that might indicate lack of authenticity;

z

Missing contact information for the “producer;”

z

Named insured (contractor, project manager, etc.) incorrect;

z

Certificate holder (your organization) not properly identified; and

z

Missing signature (electronic or signature images are OK).

An annotated ACORD 25 is on the next page, followed by a compliance checklist for using the form.
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ACORD 25 Compliance Checklist



Is the issue date (upper right corner) recent (i.e., 7 days or less)?



Has the “producer” (contractor’s insurance broker) provided contact information?



Is the “insured” the same party as the vendor/contractor/supplier etc.?



Do listed insurers meet required standards? (e.g., AM Best A-:VI or better)



Are all required coverages indicated (e.g., GL, auto, WC, pollution, professional)?



Is additional insured status provided as required (see checkbox “ADDL INSR”)?



Is waiver of subrogation provided as required (see checkbox “SUBR WVD”)?



Is general liability insurance on an “occurrence” basis?



Is the “GEN’L AGGREGATE LIMIT” “per project,” if required in the contract?



Does auto coverage, if required, meet specifications? (e.g., “any auto”)



Are workers’ compensation benefits statutory and EPLI limit $1MM?



Do policy per occurrence and aggregate limits meet requirements?



Are all policies current?



Do policies extend to contract completion? If not, suspense for renewals.



Do primary and excess (or umbrella) policies have concurrent dates?



Are any liability self-insured retentions indicated?



Is the description of operations, locations, vehicles, etc., correct?



Is the form an original or does it look like a copy? (any evidence of changes)



Is the certificate signed by an appropriate party (generally the broker)?



Is the certificate holder (your organization) identified properly with correct address?
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Additional Insured Endorsements
As is stated clearly on the ACORD forms, the documents are “for information only” and convey no
status or rights on the “certificate holder.” To confirm that your organization and its key personnel are
additional insureds on the general liability policy, you must verify the existence of an endorsement
showing that these individuals have been added to the policy as insureds (an “additional insured”
endorsement), or you must verify that the policy automatically specifically includes these individuals
without undue restrictions.
The only way you can do this effectively is to see a copy of the documentation that grants additional
insured status. This means you must get either an endorsement adding additional insureds as required, or you should see the policy language for automatic additional insured status if it is part of
the policy, or get a copy of a so-called “blanket” or “automatic” additional insured endorsement (discussed later) granting additional insured status where required by contract. Specimen copies of the
most common additional insured endorsements for general liability insurance are on the following
pages.
Perhaps the most commonly use additional insured endorsement is the Insurance Services Office
form CG 20 10 MM YY, where “MM” represents first the month and “YY” the year of the form issuance.
For example, a CG 20 10 04 13, is a 20 10 additional insured endorsement form first issued in April
2013. Edition dates are important as, at least for additional insured endorsements, later editions are
generally less favorable to the additional insured.
This form is used in construction to protect the owner of a project through the contractor’s insurance
policy. The CG 20 10 form provides coverage to the additional insured for “ongoing operations” i.e.,
work in progress. This form is also used in leases and other situations.
Another form, CG 20 37 04 13 grants additional insured status for liability arising out of “completed
operations” this endorsement is also required for construction contracts, so that the additional insured has coverage for third-party liability claims from occurrences after the work is done.
A third commonly provided additional insured endorsement on the following pages is the CG 20 26
04 13 —Designated Person or Organization, which is a sort of “catch all” endorsement that provides
additional insured status to the party designated in the “Schedule” on the form. It can be used in a variety of situations, including requirements from government or regulatory agencies or other situations
where a more specialized endorsement form is not necessary.
There are more than 30 different additional insured endorsement forms published by the Insurance
Services Office. Many are intended to apply to highly specialized situations. However, the most common are the three forms mentioned above and shown below.
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The editions of the forms shown above are provided as examples as of the date of publication of this
manual, because they are the oldest and broadest standard additional insured endorsement forms
still in common use by many insurers when requested. As stated earlier, the older forms generally are
more favorable to additional insureds than are the later forms.

Blanket or Automatic Additional Insured Endorsements.
Automatic additional insured provisions can cause problems in general liability policies. See this article for a discussion of this topic.
There are at least three types of “automatic” additional insured endorsements:
z

Insurance Services Office (ISO) published forms such as
z

CG 20 33 — ADDITIONAL INSURED – OWNERS, LESSEES OR CONTRACTORS – AUTOMATIC STATUS WHEN REQUIRED IN CONSTRUCTION
AGREEMENT WITH YOU and,

z

CG 20 38 — ADDITIONAL INSURED – OWNERS, LESSEES OR CONTRACTORS – AUTOMATIC STATUS FOR OTHER PARTIES WHEN REQUIRED IN
WRITTEN CONSTRUCTION AGREEMENT.

z

ISO forms that are turned into additional insured endorsements by adding “blanket,” “by contract” wording into the schedule. A common example is an ISO CG
20 10 in which the “Schedule” is extended to multiple additional insureds by
the words “as required by contract” or similar wording. Sometimes, these forms
specify that the contract must be written.

z

“Manuscript” (custom) forms that take pieces from both types of forms listed
above and sometimes add extra wording. Manuscript forms should be read carefully as many such forms impose additional restrictions not found in standard
ISO forms.

The following pages show examples of automatic additional insured forms as described above.
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ISO Blanket Additional Insured Forms
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Example: ISO Form Modified to be “Blanket”(“Automatic”)
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Example: Manuscript Additional Insured Endorsement - Automatic

Step 4 — Obtain Compliance

Page 50 of 80

Step 4 — Obtain Compliance

Page 51 of 80

Waiver of Subrogation Endorsements
What is a waiver?
A waiver is the voluntary relinquishment or surrender of some known right or privilege. In the world of
Contractual Risk Transfer, waivers can be used to effect the intent of the risk transfer. In other words,
waivers can be used to make sure that the party intended to be responsible for loss actually covers
the loss, through insurance or otherwise, and that the party intended to be protected from loss is protected. In CRT, waivers can prevent insurers from subrogating.

Types of Waivers in Contractual Risk Transfer
In the context of Contractual Risk Transfer and insurance, subrogation usually occurs when an insurance company, having paid a loss on behalf of its insured, attempts to recover its payments from
another party responsible for causing the loss. A waiver can preclude such recovery in several ways.
First, the insurer can voluntarily waive its right to recover. As noted above, this is a legal right not a
contractual right, so it must be voluntarily surrendered if subrogation is to be prevented. An insurer
may waive its recovery rights by endorsement to a policy. This usually occurs when an indemnitee in
an agreement, such as your organization, requires such an endorsement waiving subrogation rights
as a condition of the contract.
A second way recovery rights can be waived by an insurer is to grant the named insured the power to
waive its own right of recovery. If the insured has no right of recovery, the insurer cannot “stand in the
shoes” of the insured to exercise a right that does not exist.
Most contemporary property and liability insurance policies contain a clause that says the insured
“must do nothing after loss” to impair the insurer’s right to subrogate. This wording implies that if
the insured does something before loss, such as waive its right of recovery, then the insurer will not
subrogate.
Courts have consistently supported this interpretation. Thus, it is generally accepted that if an insured waives its recovery rights in a contract, the insurer cannot subrogate against the party that
obtained the waiver. If your organization’s contractor waives its recovery rights against your organization, the contractor’s insurer won’t be able to go against your organization under a subrogation right.
The exception to this type of protection for an indemnitee is workers’ compensation, as the right of
recovery in a workers’ compensation claim belongs to the insurer, not to the named insured employer,
and neither the employer nor the worker can waive that right. Therefore, many experts advise obtaining a waiver of subrogation endorsement from the contractor’s workers’ compensation insurer in favor
of your organization.
Generally, an insurer may not subrogate (recover from a third party for a loss caused by the third
party and paid for by the insurer) against its own insured. If your organization is added as an additional insured on general liability policies, as recommended, it should be safe from subrogation by the
general liability insurer.
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However, a few court cases have resulted in successful subrogation by the insurer against its own insured, most often in construction disputes (many cases have gone the opposite way as well). As a result, some experts advise that the specifications in a contract require the contractor’s general liability
insurer to specifically waive subrogation (by endorsement) against the additional insured. Others call
this “belt and suspenders.”
Such a request may meet with resistance from the general liability insurer who will argue that the
additional insured status protects the organization. We recommend that your organization obtain the
waiver of subrogation when doing so will not add additional cost to the contract and/or the contracted activity is particularly hazardous or critical.
If the contractor has employees, the organization will also require an endorsement to the contractor’s
workers’compensation insurance waiving any right of subrogation that the insurer may have against
the organization for injury to a contractor employee. You should be aware that many or most insurers
will charge additional premium for a waiver of subrogation on a workers’ compensation policy. If you
are confident in the risk transfer in the general liability policy (compelling the contractor’s general
liability insurer to defend and indemnify the organization) you could consider omitting a requirement
for this waiver if there is a significant cost for it. However, the endorsed waiver is preferable to assure
protection from subrogation, which would defeat the intent of the risk transfer.
Sample general liability and workers’ compensation waiver forms can be found on the following pages. Note that only one of these forms is a standard ISO form — the one for general liability insurance.
The other is a form promulgated by the National Council on Compensation Insurance, but some states
have their own forms, and some insurers have their own forms.
Note also that some insurers issue “blanket waivers” in favor of any party that requires such a waiver
in a contract with the insured.
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